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Wisconsin’s Class I Railroads and AB-314 (Revised)
The Wisconsin Class I railroads appreciate the response indicated by the Substitute Amendment to AB-314.  Representative Molepske has much improved this bill. In its original form, the bill would cause great problems for the Wisconsin railroad companies. The original bill duplicates and conflicts with existing federal environmental regulations. The most onerous provisions of the original AB-314 have been changed or eliminated in the Substitute Amendment and the amendment to it. Even so, the essential topics contained in this bill are covered under extensive federal regulation by the EPA and the FRA (Federal Railroad Administration) among others. In these instances, federal law supercedes state action.

Railroads already notify crews in the workplace of pesticide applications as required under federal law.

Railroads already follow extensive federal regulation regarding herbicide application. 

Federal regulations supercede what is proposed in this legislation. Railroads and their contractors currently follow regulation of pesticide applications by federal agencies including Occupational Health and Safety Administration (OSHA) and the Environmental Protection Agency (EPA) that regulates pesticide applications. 

Railroad pesticide applicators are currently licensed and follow product labeling under FIFRA (Federal Insecticide Fungicide Rodenticide Act) that gives the EPA the responsibility to regulate pesticide labels that cover re-entry, worker protection standards and how the product will be used.  FIFRA also prohibits states from imposing any requirements that are inconsistent with FIFRA labeling or packaging requirements, even if the state requirements are not labeling or packaging requirements per se. 7 U.S.C. § 136v(b). The EPA has already set such standards, has included them on the required product labeling, and licensed applicators are required to follow the proscribed application.

A solution in search of a problem - It is not at all clear what situation brings this proposal to the Natural Resources Committee.  This proposal singles out railroads for an extra layer of unnecessary regulation. This bill would add an extra burden on railroads, when there is no demonstrated problem specific to Wisconsin railroad practices. Nothing in this proposed legislation can offer protections beyond those currently addressed in federal law.

No testimony came from landowners adjacent to railroad property. Local officials have not presented particular issues that would make necessary the additional local notification requirements. Currently either the railroads or DATCAP can be contacted if pesticide application issues do arise. 

Federal Regulations regarding Vegetation Management on Railroads Preempt State Attempts at More Stringent Control

Creation of special administrative requirements on a state level that could impose different procedures in each of at least 28 states in which these railroad companies operate may impose an undue burden on operations. The potential patchwork of regulations is one of the reasons that the federal government maintains authority over most railroad operations. IF there is an unmet need for control in the pesticide application process for railroads, then it is best met at the federal level.

Railroad vegetation management is regulated under 49 CFR §213.37   Vegetation.

49 CFR §213.2   Preemptive effect.

“Under 49 U.S.C. 20106, issuance of these regulations preempts any State law, regulation, or order covering the same subject matter, except an additional or more stringent law, regulation, or order that is necessary to eliminate or reduce an essentially local safety hazard; is not incompatible with a law, regulation, or order of the United States Government; and that does not impose an unreasonable burden on interstate commerce.”

Railroad Vegetation Programs & Management Tools

To maintain safe working and operating conditions for workers and trains, railroads utilize a variety of approaches and tools to manage unwanted vegetation including the use of herbicides. The Environmental Protection Agency (EPA) federally registers all herbicides that railroads use and all railroads already follow federal regulations regarding herbicide application. As well, all railroads have comprehensive safety management systems in place to ensure compliance with applicable Federal Railroad Administration (FRA), Occupational Health and Safety Administration (OHSA) and other federal standards directly or indirectly applicable to the protection of workers. 

It is not at all clear what situation brings this proposal to the Natural Resources Committee. The content of this proposed bill fails to acknowledge the broad scope of existing federal regulations and railroad safety management systems that are already in place. 

The following provides some general background information on contemporary railroad vegetation management programs.

The sole purpose of vegetation management in a railroad context is safety: safety of railroad employees, safety of the public and safety of the environment. Railroad vegetation management programs have an important role in the prevention of employee injuries in active work areas and reducing the potential and frequency of derailments and road crossing accidents and their associated impacts on employees, members of the public and the environment.

Weed growth in the ballast (rock section underlying the track structure) can:
· impede drainage, affect track geometry and promote track instability
· impede safety inspections and operation of maintenance equipment
· obstruct visibility of other hazards (e.g. rock falls on to tracks) 

· increase the risk of fire
· create a variety of slipping / tripping hazards for employees involved in switching rail cars 
Brush and tall weeds on railroad rights-of-way and at railroad support facilities can:
· impede railroad signal and road / rail crossing sightlines
· impede the operation of pole lines used for electrical distribution and communication systems and operations of other Signals & Communication infrastructure
· create fire and other risks at railroad electrical facilities and bulk fuel storage areas
To maintain safe operating conditions railroads utilize a variety of approaches and tools to manage unwanted vegetation including the use of targeted herbicide applications. Herbicides are a sub-class of pesticides used to control unwanted vegetation. Herbicides are designed to work on organisms that rely on photosynthesis which are mechanisms not found in most other organisms such as mammals / humans. As a result, herbicides as a class are inherently safe. Furthermore, all herbicides that railroads routinely use have a low acute mammalian toxicity, are not “exotic” and are often identical to formulations used ubiquitously in and around food crops in agriculture. Due to the inherently low toxicity of these products some of the most common herbicides labeled for railroad use such as glyphosate (Roundup) and 2,4-D are also readily available to any homeowner without any special training or permits at virtually any local hardware or gardening store in Wisconsin. 

There is no demonstrated necessity to add to the regulation and penalties already prescribed by federal law. Existing federal jurisdiction provides remedy for expressed employee concerns as well as any that might come from the railroads’ local communities and neighbors.
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